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Income-tax Department
Edited

by

Stephen G. Rusk

The widely-heralded programme of the so-called “radical bloc” in
congress includes taxation. From statements emanating from individual
members of this group it appears that legislation is to be proposed which
will make income from what are now termed “tax-free securities” subject
to income tax. Another measure is to be proposed which will reinstate
the excess-profits tax in the laws. From the standpoint of the business
public this is disquieting news, but when it is remembered that the con
gress just elected will not take office until December, 1923, and that it
will be many months thereafter before such laws will be passed, the situa
tion assumes a better aspect. The plan to levy a tax on tax-free securities
has the support of Secretary Mellon and it is probable, therefore, that
any proposed revision of the law with respect to this subject will not be
held over until the new congress assembles. It is highly probable also that
some effort will be made to test the constitutionality of the provisions of
section 220 of the revenue act of 1921. This section, as is well known, im
poses an additional tax of 25% upon income of corporations that “are
formed or availed of” for the purpose of assisting their stockholders to
evade surtaxes by not distributing accumulations of gains and profits
beyond the reasonable needs of the business. In view of the pressure
that is being brought to bear upon the taxing officers to enforce the pro
visions of this section, it would seem to be the part of wisdom to make
a test case in some particular instance and thereby get a decision by the
United States supreme court upon this important subject.
We present in this issue a number of treasury decisions upon miscel
laneous subjects that are of more or less importance.
One of them, No. 3408, makes it mandatory for taxpayers “carrying
on the business of producing, manufacturing, purchasing or selling any
commodities or merchandise, except the business of growing and selling
the products of the soil,” to keep such permanent books of accounts or
records, including inventories, as are necessary to the establishment of
taxable income. Are those engaged in the business of growing and sell
ing the products of the soil recipients of one of the well advertised “special
privileges” ?
TREASURY RULINGS
(T. D. 3399—October 7, 1922)
Income tax—Inventories of live-stock raisers and other farmers.
Articles 1586 of Regulations No. 45 (1920 edition) and Regulations No.
62 amended—T. D. 3296 of March 3, 1922, modified.
Article 1586 of regulations No. 45 (1920 edition) and article 1586 of
regulations No. 62 are hereby amended to read as follows:
Art. 1586. Inventories of live-stock raisers and other farmers—
(1) Farmers may change the basis of their returns from that of receipts
and disbursements to that of an inventory basis provided adjustments are
made in accordance with one of the two methods outlined in (A) and
(B) below. It is optional with the taxpayer which method is used, but
having elected one method the option so exercised will be binding upon
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the taxpayer and he will be precluded from filing amended returns upon
the basis of the other method.
(A) Opening and closing inventories shall be used for the year in
which the change is made. There should be included in the opening
inventory all farm products (including live stock) purchased or raised
which were on hand at the date of the inventory and there must be sub
mitted with the return for the current taxable year an adjustment sheet
for the preceding taxable year based on the inventory method, upon the
amount of which adjustment the tax shall be assessed and paid (if any
be due) at the rate of tax in effect for that year. Ordinarily an adjust
ment sheet for the preceding year will be sufficient but if, in the opinion
of the commissioner, such adjustment is not sufficient to clearly reflect
income, adjustments for earlier years may be accepted or required. Where
it is impossible to render complete inventories for the preceding year or
years, the department will accept estimates which, in its opinion, sub
stantially reflect the income on the inventory basis for such preceding
year or years; but inventories must not include real estate, buildings,
permanent improvements, or any other assets subject to depreciation.
(B) No adjustment sheets will be required, but the net income for
the taxable year in which the change is made must be computed without
deducting from the sum of the closing inventory and the sales and other
receipts, the inventory of live stock, crops, and products at the beginning
of the year; provided, however,
(a) That if any live stock, grain, or other property on hand at the
beginning of the taxable year has been purchased and the cost thereof
not charged to expense, only the difference between the cost and the sell
ing price should be reported as income for the year in which sold;
(b) But if the cost of such property has been charged to expense for
a previous year, the entire amount received must be reported as income
for the year in which sold.
(2) Because of the difficulty of ascertaining actual cost of live stock
and other farm products, farmers who render their returns upon an in
ventory basis may at their option value their inventories for the current
taxable year according to the “farm-price method,” which provides for
the valuation of inventories at market price less cost of marketing. If
the use of the “farm-price method” of valuing inventories for any taxable
year involves a change in method of pricing inventories from that em
ployed in prior years, the opening inventory for the taxable year in which
the change is made should be brought in at the same value as the closing
inventory for the preceding taxable year. If such valuation of the opening
inventory for the taxable year in which the change is made results in an
abnormally large income for that year, there may be submitted with the
return for such taxable year an adjustment statement for the preceding
year based on the “farm-price method” of valuing inventories, upon the
amount of which adjustments the tax, if any be due, shall be assessed and
paid at the rate of tax in effect for such preceding year. If an adjustment
for the preceding year is not, in the opinion of the commissioner, sufficient
to clearly reflect income, adjustment sheets for prior years may be ac
cepted or required.
Where returns have been made in which the taxable net income has
been computed upon incomplete inventories, the abnormality should be
corrected by submitting with the return for the current taxable year a
statement for the preceding year in which such adjustments shall be made
as are necessary to bring the closing inventory for the preceding year
into agreement with the opening complete inventory for the current tax
able year. If necessary to clearly reflect income, similar adjustments may
be made as at the beginning of the preceding year or years and the tax,
if any be due, shall be assessed at the rate of tax in effect for such year
or years.

39

The Journal of Accountancy
T. D. 3296 is hereby superseded in so far as it is inconsistent with the
provisions of this treasury decision.
(T. D. 3400—October 10, 1922)
Income tax—Insurance companies.
Article 691 of Regulations No. 62 amended.
Article 691 of regulations No. 62 is hereby amended to read as
follows:
Art. 691. Tax on insurance companies.—For the calendar year 1921
all insurance companies (other than life) are subject to taxes imposed by
section 230 (corporation income tax) and title III (war-profits and excess
profits tax). For the calendar year 1922 and thereafter, however, in lieu
of such taxes, insurance companies, except life and mutual companies, are
subject to the tax imposed by section 246. Mutual insurance companies
(other than life) remain subject to the tax imposed by section 230. In
articles 691-693 the term “insurance companies” means only those com
panies subject to the tax imposed by section 246. The rate of the tax
imposed by section 246 is the same as the rate imposed by section 230
(12½ per cent.), but the net income upon which the tax is imposed, as
defined in sections 246 and 247, differs from the net income of other cor
porations. Insurance companies are entitled to the benefit of section 204
(net losses), but not of section 206 (capital net gain). All provisions of
the statute and of these regulations not inconsistent with the specific
provisions of sections 246 and 247 are applicable to the assessment and
collection of this tax, and insurance companies are subject to the same
penalties as provided in the case of returns and payment of income tax
by other corporations. Since section 246 provides that the underwriting
and investment exhibit of the annual statement approved by the National
Convention of Insurance Commissioners shall be the basis for computing
gross income and since the annual statement is rendered on the calendar
year basis, the first returns under section 246 will be for the taxable year
ending December 31, 1922, and will be made on or before March 15, 1923.
(T. D. 3402—October 18, 1922)
Income tax—Sale of stock and rights.
Sale of the right to subscribe to stock—Article 39 of Regulations
No. 45 amended.
Article 39 of regulations No. 45, as amended by T. D. 3206 of July
28, 1921, is amended to read as follows:
Art. 39. Sale of stock and rights.—When shares of stock in a cor
poration are sold from lots purchased at different dates and at different
prices and the identity of the lots can not be determined, the stock sold
shall be charged against the earliest purchases of such stock. The excess
of the amount realized on the sale over the cost of the stock will con
stitute gain. However, the gain which is taxable in the case where the
stock was acquired before March 1, 1913, when its fair market value as
of that date is in excess of its cost, is the excess of the amount realized
by the sale over such value. No gain is recognized when stock is sold at
more than its cost but at less than its fair market value as of March 1,
1913. In the case of stock in respect of which any stock dividend was
paid, the cost of each share of such stock shall be ascertained as specified
in article 1547. Where common stock is received as a bonus with the
purchase of preferred stock or bonds, the total purchase price shall be
fairly apportioned between such common stock and the securities pur
chased, for the purpose of determining the portion of the cost attributable
to each class of stock or securities, but if that should be impracticable in
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any case, no profit on any subsequent sale of any part of the stock or
securities will be realized until out of the proceeds of sales shall have been
recovered the total cost. See article 1565 as amended. Where a corpora
tion issues to its stockholders the right to subscribe to its stock, the value
of the right does not constitute taxable income to the stockholder, but
gain may be derived or loss sustained by the stockholder from the sale
of such right. The amount of taxable gain derived or deductible loss
sustained from the sale by a stockholder of the right to subscribe or from
the sale of the stock with respect to which the right is issued shall be
determined as provided in article 1561 as amended, after the cost or both
the cost and fair market value as of March 1, 1913, if acquired prior
thereto of both the old shares and the right is determined in accordance
with the following rule:
Where the right issued relates to new stock of substantially the same
character or preference as the stock with respect to which the right is
issued, the cost of each share of the old stock and the right to subscribe
to each share of the new (or, if acquired prior to March 1, 1913, the
fair market value as of that date) will be the quotient of the cost (or
such fair market value of the old shares of stock), plus the subscription
price of the new shares of stock, divided by the sum of the number of the
old shares and the number of new shares covered by the right. In com
puting the gain from the sale of the right in accordance with article 1561
the price for which sold shall be considered the sum of the subscription
price of the new shares and the selling price of the right. The above rule
for computing the gain from the sale of the right to subscribe to stock is
subject to the limitation that the gain so computed shall not exceed the
amount for which the right is sold; in any case in which this limitation
is applied the gain or loss from the subsequent sale of the stock with
respect to which the right was issued shall be determined as if no right
to subscribe had been issued with respect to it. Where the stockholder
exercises his right to subscribe to new stock of substantially the same
character or preference as the stock with respect to which the right is
issued, the cost of the old and new shares (or, if acquired prior to March
1, 1913, the fair market value as of that date) will be the quotient of the
cost of the old shares, plus the subscription price of the new shares,
divided by the total number of the old and new shares. Where the right
issued deals with stock in whole or in part of a character or preference
materially different from the stock with respect to which the right is
issued, or where the stock with respect to which the right is issued was
purchased at different times and at different prices, and the identity of
the lots can not be determined, or where the stock with respect to which
the right is issued was purchased at different times and at different prices
and the stock right issued with respect to such stock can not be identified
as having been issued with respect to any particular lot of such stock, the
computation of the gain from the sale of the old shares or the right in
cases where the right is sold or from the sale of the old or new shares in
cases where the right is exercised shall be based upon and shall be in
accordance with the principles laid down in article 1547 as amended with
respect to the computation of the gain or loss from the sale of stock
received as a stock dividend.
(T. D. 3403—October 18, 1922)
Income tax—Sale of stock and rights.
Sale of the right to subscribe to stock—Article 39 of Regulations
No. 62 amended.
Article 39 of regulations No. 62 is amended to read as follows:
Art. 39. Sale of stock and rights.—When shares of stock in a cor
poration are sold from lots purchased at different dates and at different
prices and the identity of the lots can not be determined, the stock sold
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shall be charged against the earliest purchases of such stock. The excess
of the amount realized on the sale over the cost of the stock will con
stitute gain. However, the gain to be included in gross income in the
case where the stock was acquired before March 1, 1913, when its fair
market value as of that date is in excess of its cost, is the excess of the
amount realized by the sale over such value. No gain is recognized when
stock is sold at more than its cost but at less than its fair market value
as of March 1, 1913. In the case of stock in respect of which any stock
dividend was paid, the cost of each share of such stock shall be ascertained,
as specified in article 1548. Where common stock is received as a bonus
with the purchase of preferred stock or bonds, the total purchase price
shall be fairly apportioned between such common stock and the securities
purchased for the purpose of determining the portion of the cost attribut
able to each class of stock or securities, but if that should be impracticable
in any case, no profit on any subsequent sale of any part of the stock or
securities will be realized until out of the proceeds of sales shall have been
recovered the total cost. See article 1567. Where a corporation issues
to its stockholders the right to subscribe to its stock, the value of the right
does not constitute taxable income to the stockholder, but gain may be
derived or loss sustained by the stockholder from the sale of such right.
The amount of taxable gain derived or deductible loss sustained from the
sale by a stockholder of the right to subscribe or from the sale of the
stock with respect to which the right is issued shall be determined, as
provided in article 1561, after the cost, or both the cost and fair market
value as of March 1, 1913, if acquired prior thereto, of both the old shares
and the right is determined in accordance with the following rule:
Where the right issued relates to new stock of substantially the same
character or preference as the stock with respect to which the right is
issued, the cost of each share of the old stock and the right to subscribe
to each share of the new (or, if acquired prior to March 1, 1913, the fair
market value as of that date) will be the quotient of the cost (or such
fair market value) of the old shares of stock, plus the subscription price
of the new shares of stock, divided by the sum of the number of the old
shares and the number of new shares covered by the right. In computing
the gain from the sale of the right in accordance with article 1561 the
price for which sold shall be considered the sum of the subscription price
of the new shares and the selling price of the right. The above rule for
computing the gain from the sale of the right to subscribe to stock is
subject to the limitation that the gain so computed shall not exceed the
amount for which the right is sold; in any case in which this limitation
is applied the gain or loss from the subsequent sale of the stock with
respect to which the right was issued shall be determined as if no right
to subscribe had been issued with respect to it. Where the stockholder
exercises his right to subscribe to new stock of substantially the same
character or preference as the stock with respect to which the right is
issued, the cost of the old and new shares (or, if acquired prior to March
1, 1913, the fair market value as of that date) will be the quotient of the
cost of the old shares, plus the subscription price of the new shares,
divided by the total number of the old and new shares. Where the right
issued deals with stock in whole or in part of a character or preference
materially different from the stock with respect to which the right is
issued, or where the stock with respect to which the right is issued was
purchased at different times and at different prices, and the identity of
the lots can not be determined, or where the stock with respect to which
the right is issued was purchased at different times and at different prices
and the stock right issued with respect to such stock can not be identified
as having been issued with respect to any particular lot of such stock, the
computation of the gain from the sale of the old shares or the right in
cases where the right is sold or from the sale of the old or new shares in
cases where the right is exercised shall be based upon and shall be in
accordance with the principles laid down in article 1548 with respect to
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the computation of the gain or loss from the sale of stock received as a
stock dividend.
(T. D. 3407—November 2, 1922)
Income tax Revenue act of 1916—Decision of Supreme Court.
Residuary Estate Devised to Charity Hospital—Devise Subject to
Annuities—Taxability of Income.
Income of a residuary estate devised to a hospital created solely for
charitable uses and purposes and coming within the exemption provisions
of section 11 (a) of the revenue act of 1916, the devise being subject
to payment of certain annuities, and all the annuitants being dead save one,
and the trustee having loaned the residuary fund to the hospital which
paid only interest enough to satisfy administration charges and the
remaining annuity, was not subject to tax under section 2 (b) of such
revenue act, though under the law of the State of the hospital’s situs
the income could not be paid outright to the hospital until death of all
annuitants and until then must remain in control of the trustee.
The attached decision of the supreme court of the United States in
the case of Lederer, collector, v. Alexander D. Stockton, trustee under
the will of Alexander J. Derbyshire, deceased, affirming the decision of
the United States Circuit Court of Appeals for the Third Circuit (266
Fed. 676), is published for the information of internal revenue officers
and others concerned.

Supreme Court of the United States. No. 16. October Term. 1922.
Ephraim Lederer, collector of internal revenue for the first district of
Pennsylvania, petitioner, v. Alexander D. Stockton, sole surviving trustee
under the will of Alexander J. Derbyshire, deceased.
Writ of certiorari to the United States Circuit Court of Appeals
for the Third Circuit.
[October 16, 1922]
Mr. Chief Justice Taft delivered the opinion of the court:
The question in this case is whether the income-tax law of September
8, 1916 (39 Stat. 756), as amended by the act of October 3, 1917 (40 Stat.
300), requires the contributors to the Pennsylvania Hospital, a corporation
of Pennsylvania, created for charitable uses and purposes, no part of
whose net income is for the benefit of any private stockholder or indi
vidual, to pay a tax on the income of a residuary estate devised to it by
the will of Alexander J. Derbyshire in 1879 and inuring to its benefit under
the following circumstances: The devise was subject to the payment of
certain annuities. All of the annuitants are dead save one. Under a
statute of Pennsylvania, the supreme court of that state decided that the
income could not be paid outright to the hospital until the death of all the
annuitants and until then must remain in control of the trustee appointed
under the will. (Biddle’s appeal, 99 Pa. St. 525; Derbyshire’s estate, 239
Pa. 389.) The trustee transferred the whole residuary fund as a loan for
15 years to the hospital, and secured himself by mortgage on property of
the hospital. Under the terms of the loan and mortgage, the hospital only
pays interest enough to satisfy the administrative charges and the annuity.
It uses the remainder of the income from the fund for its expenses. It is
thus actually receiving the full benefit of the income of $15,000 from the
residuary fund, reduced only by the annuity of $800.
Section 2 (b) of the income tax law of 1916, supra, is as follows:
Income received by estates of deceased persons during the period of
administration or settlement of the estate shall be subject to the normal
and additional tax and taxed to their estates, and also such income of
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estates or any kind of property held in trust, including such income
accumulated in trust for the benefit of unborn or unascertained persons,
or persons with contingent interests, and income held for future distribu
tion under the terms of the will or trust shall be likewise taxed, the tax
in each instance, except when the income is returned for the purpose of
the tax by the beneficiary, to be assessed to the executor, administrator, or
trustee, as the case may be: Provided, That where the income is to be
distributed annually or regularly between existing heirs or legatees or
beneficiaries the rate of tax and method of computing the same shall be
based in each case upon the amount of the individual share to be dis
tributed.
Section 11 (a) of the same act provides :
That there shall not be taxed under this title any income received by
any * * * corporation or association organized and operated exclusively
for religious, charitable, scientific, or educational purposes, no part of
the net income of which inures to the benefit of any private stockholder
or individual.
Upon these facts, Lederer, the internal revenue collector, assessed
Stockton, the trustee, on the income from the residuary estate for the
years 1916 and 1917, under section 2 (b), and collected the same. The
trustee brought suit in the United States district court against the col
lector to recover the sums so paid as illegally collected. The district
court gave judgment for the trustee, and this was affirmed by the circuit
court of appeals for the third circuit (266 Fed. 676).
This residuary fund was vested in the hospital. The death of the
annuitant would completely end the trust. For this reason the trustee
was able safely to make the arrangement by which the hospital has really
received the benefit of the income subject to the annuity. As the hos
pital is admitted to be a corporation whose income when received is ex
empted from taxation under section 11 (a), we see no reason why the
exemption should not be given effect under the circumstances. To allow
the technical formality of the trust, which does not prevent the hospital
from really enjoying the income, would be to defeat the beneficent pur
pose of congress.
The judgment of the circuit court of appeals is affirmed.
(T. D. 3408—November 2, 1922)
Income tax—Permanent records.
Every taxpayer carrying on the business of producing, manufacturing,
purchasing, or selling any commodities or merchandise, except the busi
ness of growing and selling products of the soil, shall for the purpose
of determining the amount of income under the revenue act of 1921, keep
such permanent books of account or records, including inventories, as are
necessary to establish the amount of gross income and deductions, credits,
and other information required by an income tax return. (Secs. 1300 and
1303 of the revenue act of 1921.) The taxpayer shall produce such books
of account or records for the inspection of revenue officers duly author
ized by law to inspect the same at such time and in the manner provided
by law. (Secs. 253 and 1308 of the revenue act of 1921.)

(T. D. 3409—November 13, 1922)
Appeals and hearings.
Section 250 (d), revenue act of 1921—Article 1006, Regulations
No. 62, amended.
Article 1006, regulations No. 62, is hereby amended to read as follows:
Appeals and hearings.—Section 250 (d) of the revenue act of 1921
provides that if, upon examination of a return made under the revenue act
of 1916, 1917, 1918, or 1921, an income or excess profits tax or a deficiency
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therein (which deficiency is defined in sec. 250 (b) as meaning the differ
ence, to the extent not covered by any credit due to the taxpayer under
sec. 252, between the amount of the tax already paid and that which
should have been paid) is discovered, the taxpayer shall be notified thereof
and shall have the right of an appeal and a hearing before an assessment
is made. As soon as practicable, therefore, after a return is filed, whether
by the taxpayer or as provided in section 3176, Revised Statutes, as
amended, it is examined and if a tax or a deficiency in tax is discovered,
the taxpayer shall be notified thereof by registered mail and a period of
not less than 30 days given the taxpayer in which to file an appeal to the
commissioner and show cause or reason why such tax or deficiency should
not be paid. Full 30 days from the mailing (not the receipt) of such
notice to file an appeal shall be given the taxpayer. The appeal must be
filed in the office of the commissioner in Washington within 31 days
from the mailing of the notice, but if it is mailed in time to be received
by the commissioner within such period in the ordinary course of the
mails it will be considered as having been filed within such period. No
particular form of appeal is required, but the appeal must set forth specif
ically the exceptions upon which it is taken. The appeal shall be under
oath and must contain a statement that it is not taken for the purpose
of delay. The facts and grounds upon which the taxpayer relies in con
nection with his appeal must be fully stated.
Upon the receipt of the appeal and before it is made the subject of
a hearing by the agency designated by the commissioner to hear such
appeal, the appeal will be referred to the income tax unit in Washington,
or to the division thereof where such proposed assessment is being con
sidered. The taxpayer may request a conference before the income tax
unit to be held within a period prior to the expiration of five days after
the time for the filing of an appeal. Five days prior to the expiration of
the time allowed for a conference the taxpayer shall submit all data and
briefs upon which he relies in connection with his appeal. If the income
tax unit and the taxpayer are unable to reach an agreement respecting
the amount of the proposed assessment, the appeal shall be transmitted
to such agency as the commissioner may designate for consideration and
hearing. Opportunity for a hearing before the appeal agency shall be
granted if requested within a reasonable time in accordance with the prac
tice and procedure of such agency. The taxpayer in his appeal may rely
upon data previously submitted, or he may obtain a reasonable extension
of time, if cause therefor is shown, in which to file additional data, evi
dence, or argument.
Such request shall be under oath and must state specifically the rea
sons for additional time.
In the case of a return which is examined in the collector’s office
where a tax or deficiency therein is discovered, the taxpayer will be notified
thereof by registered mail and the same period given the taxpayer in which
to file an appeal to the commissioner and show cause or reason why such
tax or deficiency should not be paid. Such appeal shall be filed in the
manner prescribed above. The appeal will be referred to the collector’s
office where such proposed assessment is being considered. The procedure
in connection with such appeal shall be the same as hereinbefore provided
in the case of appeals from the decision of the income tax unit.
No assessment under section 250 (d) shall be made without notification
to the taxpayer of his right to appeal and show cause, except that in any
case where the commissioner believes that the collection of the amount
due will be jeopardized by delay, he may make the assessment without
giving such notice or awaiting the conclusion of a hearing.
Where a taxpayer has been given an opportunity to appeal and has
not done so, as above set forth, and an assessment has been made, or
where a taxpayer has appealed and an assessment in accordance with the
final decision on such appeal has been made, no claim in abatement of the
assessment shall be entertained.
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Where an assessment has been made without giving the taxpayer an
opportunity to appeal or without awaiting a decision on an appeal that
has been perfected, a bona fide claim in abatement of the assessment, filed
within ten days after notice and demand by the collector, may be enter
tained.
(T. D. 3411—November 24, 1922)
Federal estate taxes—Deduction.
Article 134, Regulations No. 45 (1920 edition), and article 134,
Regulations No. 62, amended.
Article 134, regulations No. 45 (1920 edition), as amended by T. D.
3316 and regulations No. 62, article 134, are hereby amended by substi
tuting for the first paragraph thereof the following:
Federal estate taxes, paid or accrued during the taxable year, are an
allowable deduction from the gross income of the estate in computing
the net income thereof subject to tax. The whole amount of such taxes,
irrespective of when paid, is deemed to have accrued on the due date
thereof, namely, one year after the decedent’s death (sec. 406, title IV,
revenue act of 1921), and, if the accounts of the estate are kept on an
accrual basis, are deductible from gross income of the taxable year in
which such due date falls, or for the taxable year in which paid, if paid
before the due date. If the accounts are kept on the basis of cash re
ceipts and disbursements, deduction may be taken from gross income of
the taxable year or years in which the payment or payments may have
been made.
(T. D. 3412—November 24, 1922)
Excise taxes—Revenue act of 1917—Decision of court.
1. Nature of Tax Imposed by Section 600.
The tax imposed by section 600 of the revenue act of 1917 is upon
the sale of the particular articles named in the statute, not upon
their manufacture.
2. Exports—Sales within United States for Export—Constitution
ality.
Where goods are sold and delivered by the manufacturer within
the United States and are later exported by the purchaser, the pur
chaser, and not the manufacturer, is the exporter, and a tax levied
upon such sale is not a tax upon exports in violation of article 1,
section 9, of the constitution of the United States, even though such
sale was made with the knowledge and intention of the manufacturer
that the articles sold would be immediately exported, and the articles
were, in fact, so exported.
3. Same—Sale and Delivery within United States, What Constitutes.
A sale by a manufacturer to a foreign purchaser through the lat
ter’s agent resident in the United States and consummation of such
sale by delivery to the agent through delivering the goods to a steam
ship company at its dock in New York and taking a receipt therefor
and delivering such receipt to the agent, the agent later bringing
about the shipment abroad by himself taking out the bill of lading and
other shipping documents, is a sale and delivery by the manufacturer
within the United States, and hence taxable.

The attached decision of the United States district court for the
southern district of New York in the case of A. G. Spalding & Bros.
v. William H. Edwards, collector, is published for the information of in
ternal-revenue officers and others concerned.
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United States District Court, Southern District of New York.
A. G. Spalding & Bros., plaintiff, v. William H. Edwards, collector of
internal revenue for the second district of New York, defendant.
Demurrer to the causes of action set forth in plaintiff’s third amended complaint.

[September 13, 1922.]
Knox, district judge: The complaint herein, containing three causes
of action, was filed to recover the sum of $11.11, the amount of certain
war excise taxes assessed and collected by defendant under the alleged
authority of section 600 of the revenue act of 1917. The tax was laid in
respect of the sale by plaintiff of certain sporting goods for export
to foreign customers. Each cause of action relates to a separate sale, and
each exportation was had to a different country. Nevertheless, the facts
are essentially similar, and one statement thereof will sufficiently indicate
whether a good cause of action is set forth.
Delgado & Cia., a business firm at La Guaira, Venezuela, on November
20, 1918, ordered Scholtz & Co., a shipping and export commission house
in this city, to purchase for their account and risk, a quantity of base
balls and baseball bats, manufactured within the United States by plain
tiff, and to cause the same to be shipped to La Guaira. Scholtz & Co.
purchased the merchandise from plaintiff, agreeing to pay for the same
within 10 days. At the same time plaintiff was instructed to mark the
goods for shipment to Venezuela. This was accordingly done; the pack
ages were delivered into the custody of Atlantic & Caribbean Steam Navi
gation Co., an exporting carrier, a receipt therefor being obtained by
plaintiff. This was delivered to Scholtz & Co., which concern, in due
course, exchanged the receipt for the carrier’s export bill of lading, dated
February 20, 1919.
Under date of January 22, 1919, plaintiff forwarded to Scholtz & Co.
an invoice of the goods which was paid upon February 1, 1919.
For services performed Scholtz & Co. received a commission of 5 per
cent. of the amount of the purchase price, marine insurance, freight
charges, and other such items, from Delgado & Cia., upon whose open
account, payable in 90 days, the purchase had been made.
Tax upon the sale having been assessed and demanded by defendant,
the same was paid under protest and to prevent the distraint and sale
of plaintiff’s property. Thereafter application for a refund was duly
made by the plaintiff, and this being of no avail, suit was instituted as
aforesaid.
The basis of the effort to recover is that the tax constitutes a burden
upon exports and is in consequence contrary to article 1 of section 9 of
the federal constitution which reads: “No tax or duty shall be laid on
articles exported from any State.”
The statute under which defendant assumed to act provides:
Sec. 600. That there shall be levied, assessed, collected, and paid—
*********
(f) Upon all tennis rackets, golf clubs, baseball bats, lacrosse sticks,
balls of all kinds, including baseballs, * * * sold by the manufacturer,
producer, or importer, a tax equivalent to three per centum of the price
for which so sold.
It is conceded that the tax is upon sales and not upon the manufacture
of the goods.
In support of its position plaintiff argues that while the foreign
journey or movement of the merchandise is one thing, and the buying
and selling which occasion such movement is another thing, both are
nevertheless parts of and steps in the export trade, and that each therefore
constitutes a part of the process of exportation, and as such is free from
taxation. In connection therewith attention is called to the case of
Dahnke-Walker Milling Co. v. Bondurant, decided by the supreme court
upon December 12, 1921, where it was held that when goods are pur-
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chased in one state for transportation to another the commerce therein
includes the purchase quite as much as it does the transportation.
To this the defendant replies that a distinction is to be made between
tax on the exportation of articles and a tax on a transaction in foreign
or interstate commerce, saying that congress may, if it wishes, lay taxes
upon transactions in foreign commerce so long as the act of exportation
and its immediate incidents and instrumentalities are exempted therefrom.
A consideration of the numerous authorities cited by the respective
parties has convinced me that defendant’s demurrer, attacking the suffi
ciency of the complaint, must be sustained.
It may be, as argued, that had plaintiff, in pursuance of its sale,
actually attended to the details of taking out the ocean bill of lading,
upon the shipment to Delgado & Cia., and forwarded the same, with the
draft attached, to its customer, the transaction would not be subject to
the tax. In that event, there would have been such a relationship be
tween the successive steps of the process of exportation as to admit of but
little question as to its nature.
Here, however, the sale was wholly made and consummated within
the United States; the only part played by plaintiff in the actual export
movement was that at the request of its purchaser it marked and delivered
the goods to the steamship company. So far as plaintiff was concerned, the
merchandise might have been removed from the carrier’s custody by Scholtz
& Co., and resold within the United States. The reason for this was
that no actual export movement on the part of plaintiff was ever begun.
And as Judge Hough said in this court, in Peck v. Lowe (234 Fed. 126),
“Protection [from taxation] begins with that act [of exportation] and
must end with its completion.” The most that can be said of plaintiff’s
activities is that in selling the merchandise, and delivering the same to the
carrier, it made the goods available for exportation by the purchaser.
The sales tax now under consideration was not imposed because the
goods were to be sent abroad, but was levied upon all sales of goods of
the same class, whether intended for use in the domestic or foreign trade;
and it is, I think, well within the reasoning employed by the supreme court
in Peck v. Lowe (247 U. S. 165.)
It was there said, quoting from Thames & M. M. Ins. Co. v. United
States (237 U. S. 25) :
That where the tax is not laid on the articles themselves while in
course of exportation the true test of its validity is whether it “so directly
and closely” bears on the “process of exporting” as to be in substance
a tax on the exportation. In this view [of the case] it has been held that
the [constitutional] clause [above quoted] does not condemn or invalidate
charges or taxes, not laid on property while being exported, merely be
cause they affect exportation indirectly or remotely.
The tax upon the sales in question did nothing more than this and
while it is doubtless true that the line by which the beginning of an actual
export movement is to be marked may, at times, be difficult to ascertain,
and, of necessity, arbitrarily fixed, I am of the opinion that it is not for
me to broaden the interpretation heretofore placed upon the constitutional
provision by the supreme court. To sustain the plaintiff’s contention
would have that effect.
The demurrer interposed to each cause of action will be sustained,
and plaintiff’s complaint dismissed.
(T. D. 3414—November 25, 1922)
Income tax—Depreciation of leaseholds.
A lessee is not entitled under the revenue acts of 1916, 1917, 1918,
or 1921 to an allowance for depreciation based on the value of his lease
as of March 1, 1913, if acquired prior thereto, but where a leasehold is
acquired for business purposes for a specified sum, the purchaser may
take as a deduction in his return an aliquot part of such sum each year,
based on the number of years the lease has to run.
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